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"That it is not lawfull for a husband to beat his wife,
is proved by reasons drawne from nature."
William Heale, 1581?-1627
AN APOLOGIE FOR WOMEN, ch. 2 (1609)
I.

INTRODUCTION

The history of battered women in the United States is one of
severe physical abuse and lack of social concern. The criminal justice
system largely ignored the special problems of intra-family assault
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until the 1960's,' and even now, it treats abusers differently from
other persons accused of assault and battery. 2 In addition, stereotypical attitudes and myths about battered women and domestic violence
abound.
Comparatively little research is available about the causes and
maintenance of domestic violence, 3 or legal responses to such violence. 4 Those studies which do exist have been conducted largely
during the last decade as interest in this social problem has grown
along with the rise of feminist consciousness. 5 Recent research indicates that some college students believe, and would prefer, that police
respond to domestic violence as they do to many other crimes-by
enforcing the laws.6 This belief, however, is yet another myth, 7 and
the preference is generally not honored. A realistic appraisal of current police response to domestic violence shows that the policy of
many jurisdictions is to encourage non-arrest or mediation by police
officers, 8 and that less than twenty-five percent of the jurisdictions
surveyed by this author require full enforcement of the law and arrest
of the abuser. Thus, typical police response to domestic violence is not
consonant with some societal beliefs and attitudes, and is very different than police response to other crimes.

' See R. DoBASH & R. DOBASH, VIOLENCE AGAINST WIvEs 8 (1979); see also notes 75-91 and
accompanying text.
2 See infra notes 66-68, 192 and accompanying text.
3 T. L. Finesmith, An Experimental Study of the Influences of Police Response, Resources
of Wife, Victim Background and Severity of Injuries on Perceptions of Marital Violence (March,
1981) (available at the University of Wisconsin-Madison).
4 A 1982 report, now out of print, of the United States Commission on Civil Rights has
described responses of the criminal justice system to domestic violence. See Under the Rule of
Thumb: Battered Women and the Administration of Justice (January 1982) [hereinafter cited as
Commission Report]; see infra note 176 for a discussion of this report.
See, e.g., inira notes 9, 32, 38, 50-51, 87; T.L. Finesmith, supra note 3.
See supra note 3.
7 See id. It is likely that most community members, particularly those in low income areas,
probably know from their own experience that less than full enforcement is the norm. It
therefore appears that many college students may be naive about the reality of enforcement of
laws relating to assault, battery, and domestic violence.
' See Commission Report, supra note 4, at 92 and text accompanying notes 75-85; see also
Parnas, The Police Response to the Domestic Disturbance, 1967 Wis. L. REv. 914; see also infra
note 86 and accompanying text for a discussion of police motives for avoiding such arrests.
The apparent police preference for non-arrest accompanied by mediation or separation of
victim and violent spouse now seems well documented. See Commission Report supra note 4 and
infra note 176 for discussion. The theoretical bases for police administration acceptance of these
preferred responses have been widely discussed in articles and books and, therefore, will not be
repeated in this article.
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Other research indicates that between twenty-six and thirty million women living in the United States have been battered by their
spouses, and that battered women sustain injuries considerably more
severe than victims of assaults by strangers.9 Thus, domestic violence
and the response of the criminal justice system to it is a major social
problem. Police response at the scene of the assault is usually society's
first formal response to the problem and may be the beginning-or
the premature end-of intervention by society and the justice system.
Therefore, it is important to review and understand customary police
responses; they may affect not only the parties at the time, but all
subsequent investigation and interventions in the problem.
In Part I, this article discusses the extent of spouse abuse 0 in the
United States" and its severity.' 2 A brief history of laws relating to
woman battering is provided13 as well as an overview of sociological
and psychological studies and theories about the causes of domestic
violence.' 4 A recent study of attitudes toward domestic violence is
reviewed to provide a context for the examination of changing police
responses. 15
Part II of the article surveys police guidelines from 1950 to 1970
for several cities,'" and discusses prosecutorial attitudes and police
rationales for non-arrest or mediational interventions. Current police
guidelines for response to domestic violence calls in thirty municipali-

9 Gaquin, Spouse Abuse: Datafrom the National Crime Survey, 2 VIC'rIMOLOGY: AN INT'L
J. 632, 641 (1977-1978).
10 The terms "spouse abuse," "wife battering," "woman battering," "marital violence," and
"domestic violence" may be used as synonyms for violence occurring between a man and a
woman who have, or had, an intimate spousal relationship. In this article, these terms are also
intended to include nonlegally married partners. The males involved are usually described as
"husbands," "abusers," or "batterers," while the women may be termed "battered wives,"
"battered women," or "victims." The terms "battered women" or "victims" are generally used to
denote adult females who have been subjected to painful or injurious physical assault, and
"abusers" or "batterers" will be used for the adult male perpetrators with whom they have, or
had, established relationships. (Adapted from Pagelow, Research on Woman Battering 334, 34142 in J.B. FLEMING, STOPPING WIFE ABUSE (1979)).
While the term "spouse abuse" has been used to describe violence against males, that
phenomenon is not discussed in this article, and thus the pronoun "he" is used throughout in
reference to abusers.
11 See infra notes 24-26, 34-38 and accompanying text.
'2 See supra note 4 and infra notes 27-32 and accompanying text.
13 See infra notes 39-51 and accompanying text.
14 See infra notes 52-69 and accompanying text.
15 See infra notes 70-73 and accompanying text.
16See infra notes 74-91 and accompanying text.
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ties are described as well. 17 These guidelines are compared in terms of
the degree of police discretion permitted and in light of existing legislation regarding enforcement of the law and arrest of the abuser.", A
table is provided which lists the salient features of these police guidelines by city, and groups the cities according to the nature of their
laws. 18

The discussion which follows proposes that there are three major
categories of police responses in the jurisdictions surveyed: 1) maximum police discretion, 2) moderate police discretion with mediational
intervention preferred, and 3) minimum police discretion where full
20
enforcement of the law is mandated.
In Part III, relatively recent proposals for legislative change are
described. 2' Using a framework of customary social and criminal
justice policies, 22 this section proposes additional legislative change,
including mandatory arrest and subsequent counseling for abusers.
Finally, suggestions are made for a comprehensive social support
system for victims of domestic violence, including participation by the
23
social services system, prosecutors, courts, and legal educators.
A. Extent of the Problem
Although the exact extent and nature of spouse abuse in America
is as yet unknown, enough data have been gathered to estimate that
approximately one of every six adult women in the United States
(17.6%) has been battered at some time. In 1978, a seminal study of
representative samples of married couples yielded an estimate that 1.8
million wives are beaten by their husbands in any given year, and that
the typical pattern of violence includes more than two serious incidents each year. 24 Moreover, twenty-eight percent of the couples surveyed admitted to at least one violent incident during their relationship. 25 A recent review of several studies using nonrepresentative
samples concluded that "between 55 and 65 percent of the married

" See infra notes 94-166 and accompanying text.
18 Id.

11 See infra notes 137-66 and accompanying table.
o See infra notes 167-68 and accompanying text.
See injra notes 175-81 and accompanying text.
22 See infra notes 182-89 and accompanying text.
23 See infra text following note 189.
24 See generally Straus, Wife Beating: How Common and Why? 2 VICTIMOLOGY: AN INT'L J.
443, 445 (1977-1978). A more recent estimate of the incidence of spouse abuse claims that as
many as 6 million women per year are battered. See O'Reilly, infra note 30, at 23.
25 Id,
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population [in these studies] engages in spouse abuse. If one accepts
these findings as representative, then there are between 26 and 30
million abused women in the United States.... ,,26 Unfortunately,
information about the severity of such violence is sparse, since little
data have been collected on actual injuries sustained in any particular
incident. Nevertheless, one analyst has reported that the average severity of the injuries sustained by victims of spousal assaults is significantly greater than those sustained by victims of assaults by stran27
gers.
Recent statistics indicate that assault is the only crime of violence
to show a significant increase, nine percent, from 1973 to 1979.28 This
was primarily attributed to an increase in simple assault. Nonstranger
assaults generally increased, along with a rise in injurious simple
assault during the same period. The 1979 figures for nonstranger
assault indicate that almost eleven percent of the population was
affected. 29 Additionally, every year nearly 10,000 homicides occur
among family members. 30 A study in Detroit found that twenty-three
percent of all conflict-motivated homicides in that area involved
husbands and wives, although it is unknown what percentage of these
are the result of interspousal violence. 31 Indeed, the President's Commission on Law Enforcement and Administration of Justice stated
that " 'family altercations . . . are probably the single greatest cause
32
of homicides' " in America.
Most researchers agree that the actual incidence of spouse abuse
is significantly greater than that reported since most of the studies of

21 Langley & Levy, Wife Abuse and the Police Response, 47 FBI LAw ENFORCEMENT BULL.
4, 6 (1978).
2' Gaquin, supra note 9, at 640-41. This survey indicates that while only 5% of all assaults
are perpetrated by spouses or ex-spouses, these incidents account for 12% of all assaults resulting
in injury, 14% of assaults requiring hospitalization, 16% of all assaults requiring medical care,
and 18 % of those resulting in loss of more than one day from work. Id.

11U.S.

DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, A NATIONAL CRIME SURVEY REPORT,

CRIMINAL VICTIMIZATION IN THE U.S.:

1973-79

TRENDS

3 (Oct. 1981).

29 Id.

30 N. LOVING, RESPONDING TO SPOUSE ABUSE & WIF BEATING: A GUIDE FOR POLICE 3 (1980).
It has also been reported that approximately 2,000 to 4,000 women are 6 eaten to death annually;
thus, 20% to 40% of family homicide victims may have been battered women. O'Reilly, Wife
Beating: The Silent Crime, 122 TIME 23 (Sept. 5, 1983). The article goes on to point out that an
analysis of a 1979 FBI Crime Report showed that 40% of all women killed were murdered by
their partners, while only 10% of men killed had been murdered by theirs. Id.
"' Wilt & Bannon, Conflict-Motivated Homicides and Assaults in Detroit in POLICE FOUNDATION,

DOMESTIC VIOLENCE AND THE POLICE: STUDIES IN DETROIT AND KANSAS

CITY

34, 36-38

(1977).
32

Parnas, supra note 8, at 916 n.6 (citing
92).

AND ADMINISTRATION OF JUSTICE

PRESIDENT'S COMMISSION ON LAW ENFORCEMENT
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this problem typically include only married couples. 33 Thus, these
studies systematically exclude potentially large numbers of single and
cohabiting battered women, as well as divorced women battered by
their ex-husbands. In addition, it has been pointed out that the rate of
underreporting for all crimes is as high as eighty percent. 34 Indeed,
one researcher suggests that battered women may underreport incidents of abuse to an even greater degree than other crime victims
because of their shame and fear, and because of their general belief
that the police will be of no real help.35 It was noted that domestic
violence may be underreported because it is still a "closet crime,"
36
similar to the crime of rape a decade ago.
Data from the National Crime Survey indicate that spouse abuse
appears to decrease as income level increases (as does nonspousal
assault) ,'37 but another study concludes that wife assault is not confined to any specific age group, occupation, education level, duration
of marriage, or family size. 38 Clearly, woman battering is not a rare
phenomenon, but a social problem of enormous significance which
cuts across socio-economic lines to affect and injure at least two
million women a year.
B. A Brief Historical Overview of Laws Relating to Woman
Battering
English common law during the eighteenth century recognized
the right of husbands to physically discipline their wives. 39 Subsequently, American common law in the early nineteenth century permitted a man to chastise his wife " 'without subjecting himself to
vexatious prosecutions for assault and battery, resulting in the discredit and shame of all parties concerned.' "40 Some restrictions on the
right of chastisement evolved through cases which defined the type,
severity, and timing of permissible wife-beating 4 as exemplified by
the proverbial "rule of thumb," which specified the size of the switch
42
that a man could legally use to whip his wife.

See, e.g., Straus, supra note 24; Eisenberg & Micklow, infra note 38, passim.
N. LoVING, supra note 30, at 15.
35 T.L. Finesmith, supra note 3, at 8-9.
36 Id. at 9.
31 Gaquin, supra note 9, at 638.
38 Eisenberg & Micklow, The Assaulted Wife: "Catch 22" Revisited, 3 WOMEN'S
ReP. 138, 144 (1977).
31 Id. at 139.
,o Id. at 138 (quoting Bradley v. State, 2 Miss. (1 Walker) 156, 158 (1824)).
41 Id. at 139.
41 Id. at 138.
13

34

RIGHTS

L.
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According to Blackstone, "[b]y marriage, the husband and wife
[were] one person in law" under the doctrine of coverture.4 3 This
doctrine held that all the personal and property rights of the wife were
suspended during marriage. She lost the power to make contracts, to
retain wages she earned, to sue or be sued, to own or manage personal
property, to make a will, or even to refuse her husband's sexual
advances. 44 Similarly, the interspousal immunity doctrine appeared in
court decisions of the early 1900's to prevent battered wives from
bringing actions in tort against their abusing spouses. 45 Then, as now,
the doctrine was justified under the banner of supporting the marital
46
relationship and domestic harmony.
Express repudiation of the chastisement right began to appear in
court decisions in the mid-1800's, 47 in which courts declared that "the
moral sense of the community revolts at the idea." 48 During the latter
part of the nineteenth century, wife-beating was finally declared
illegal by most courts in this country. 49 At that time, however, caselaw in this area was scant. In reality, legal remedies were available
only to those women financially able to bear the cost of litigation, and
then only if they were prepared to withstand the resulting embarrassment and social criticism. Most batterers were not prosecuted and,
until the 1970's, no concerted effort was made to enforce criminal
laws against abusers.5 0 Indeed, as recently as 1978, only nine states
had legislation which dealt seriously with domestic violence, although
several additional states had begun to make provisions for shelter
homes for battered women. 5 ' Given this historical legal framework,
43 B. BABCOCK, A. FREEDMAN, E. NORTON, S. Ross, SEX DISCRIMINATION AND THE LAW 562
(1975) [hereinafter cited as SEX DISCRIMINATION] (quoting 1 W. BLACKSTONE, COMMENTARIES ON
THE LAWS OF ENGLAND *442). In United States v. Yazell, 382 U.S. 341, 359 (1966) (Black, J.,
dissenting) Justice Black, referring to the doctrine of coverture, noted that "[t]his rule has
worked out . . . to mean . . . the one [person] is the husband." Eisenberg and Micklow quote a
Russian proverb which mirrors Justice Black's view: "I thought I saw two people; but it was only
a man and his wife." Eisenberg & Micklow, supra note 38, at 145 (quoting S. ROWBOTHAM,
WOMEN,

RESISTANCE AND REVOLUTION:

WORLD 134 (1974)).
14 SEX DISCRIMINATION,

A

HISTORY OF WOMEN AND REVOLUTION IN THE MODERN

supra note 43, at 562.
Eisenberg & Micklow, supra note 38, at 146.
46 Id.
47 See, e.g., Fulgham v. State, 46 Ala. 143, 148 (1871); Poor v. Poor, 3 N.H. 307, 29 Am.
Dec. 664 (1836).
48 Poor v. Poor, 8 N.H. 307, 313, 29 Am. Dec. 664, 668 (1836).
" Pleck, Wife Beating in Nineteenth Century America, 4 VICrIMOLOGY: AN INT'L J. 60, 71
(1979).
O R. DOBASH & R. DOBASH, supra note 1.
The Progressof State Domestic Violence Legislation, 4 FAM. L. REP. (BNA) 4027 (Monograph No. 5, July 25, 1978) (study presents domestic violence laws, whether pending or enacted,
in 50 states.)
45
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this article now turns to a review of theories which have been advanced regarding the genesis and maintenance of domestic violence.
2
C. Sociological and Psychological Views of Domestic Violence

Researchers in a number of disciplines, most notably psychology
and sociology, have theorized about the underlying causes of spouse
abuse. 53 "[T]he historical prevalence of violence against women has
been traced variously to causes ranging from innate aggressive drives
to the nature of economic demands in . . . society," 54 and very often,
to women's roles. For example, some theorists have suggested that
women have traditionally functioned as caretakers, and also have
been trained to be passive, nurturant, and dependent on their husbands both financially and intellectually. 55 Violence against women
has thus been seen as the result of sex-role socialization, i.e., couples
acting out the learned roles of dominant, aggressive male and subordinate, passive female. 5
Some cultural-political theories indicate that society tolerates violence in general, and especially against women. 57 Such theoretical
positions also support the assumption that battered women do not
leave violent relationships because they lack personal, social, or financial resources to do so. Some sociologists have emphasized that the
important American cultural norm of maintaining family privacy
may lead to the continuation of violent behavior within the home
58
which is either ignored or unrecognized by society at large.
Since only some members of society are violent, while most are
exposed to the prevalent cultural norms, theorists have speculated on
the psychological characteristics peculiar to violent men. One review
of the literature indicates that wife-beating has been attributed to
deviance which results from youthful exposure to violence within the
family, temporary situational stress, or unfulfilled status expectations. 5 9 Mental illness, alcoholism and physiological deviance have
52 The following section is an extremely brief overview of theories requiring considerably
greater development which is beyond the scope of this article. For a more detailed discussion see
T.L. Finesmith, supra note 3, at 12-34.
53 See, e.g., Rounsaville, Theories in Marital Violence: Evidence From a Study of Battered
Women, 3 VIcriMOLOCY: AN INT'L J. 11 (1978).
T.L. Finesmith, supra note 3, at 4.

5' See id.

50 See id.
Straus, supra note 24, at 444.
-" Flynn, Recent Findings Related to Wife Abuse, 58 SOCIAL CASEWORK 13 (1977); Hamlin,
The Nature and Extent of Spouse Abuse in THE VICTIM ADVOCATE 3 (1978).
S9 Straus, Social Stress and Marital Violence in a National Sample of American Families in
FORENSIC PSYCHOLOGY AND PSYCHIATRY (Wright, Bahn & Rieber, eds. 1980).
57
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also been used to explain battering behavior, just as masochism, 60
insecurity, dependence, and passivity have been attributed to battered
women.

61

A literature review of sociological and psychological theories of
battering, 2 and of women's reactions to such violence, suggests that a
variety of factors combine to support the maintenance of violent
households. These include Learned Helplessness:63 the concept that
when individuals lose the ability to control aversive events, their
response is to lose motivation to initiate behavior which might provide
relief. A second factor is Lack of Personal Resources: this construct
includes lack of financial resources (personal, familial or socially supplied), and more importantly, lack of emotional resources (e.g.,
friends or family who are willing to emotionally support the battered
woman's decision to leave her abuser), 64 as well as the woman's fear of
retribution by the abuser if she does leave him. Many batterers
threaten to pursue these women relentlessly and the women believe,
often correctly, that they will. The third factor is Lack of Social/Legal
Resources6 5 which includes the societal and prosecutorial view that
domestic abuse is a minor problem, best handled at home; 66 as well as
underfunding of public relief agencies for battered women (e.g., shelters for women and children leaving the abuser, counseling services,
and job-training agencies).
Throughout the legal system the family is treated as an inviolate
social institution. Police are reluctant to arrest abusers and when they
do, prosecutors avoid charging them. 67 Courts have also contributed
to underenforcement of the law in domestic violence cases. This is
evidenced by a report that five percent of those persons charged with

60 For an opposing view see Symonds, Violence Against Women: The Myth of Masochism, 33
AM. J. PSYCHOTHERAPY 161 (1979).
61

See T.L. Finesmith, supra note 3, at 18 and passim.

62

See id.

See Walker, Battered Women and Learned Helplessness, 2 VICriMOLOCY: AN INT'L J. 525
(1977-1978); see generally M. SELIGMAN, HELPLESSNESS: ON DEPRESSION, DEVELOPMENT, AND
13

DEATH (1975) (a basic psychological explanation of learned helplessness); see also Symonds,
Victims of Violence: PsychologicalEffects and Aftereffects, 35 AM. J. PSYCHOANALYSIS 26 (1975).
64

See D.

65

See M.D. Pagelow, Double Victimization of Battered Women: Victimized by Spouses and

MARTIN, BATrERED WIVES (1976).

the Legal System (Nov. 1980) (presented at the annual meeting of the American Society of
Criminology); McShane, Community Servicesfor Battered Women, 24 SOCIAL WORK 34 (1979).
66 See T.L. Finesmith, supra note 3, at 19-32; see also infra text accompanying notes 191-94.
67

F. REMINGTON, D.

NEWMAN, E. KIMBALL, H.

GOLDSTEIN & W. DICKEY, CRIMINAL JUSTICE

ADMINISTRATION, CASES AND MATERIALS, ch. 3 passim (rev. ed. 1982) [hereinafter cited as F.
REMINGTON]; see also infra notes 191 & 194 and accompanying text.
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felony assaults of strangers received sentences of over one year in jail,
while no persons received such sentences when the felony assault was
made against a person with whom they had a prior relationship.68 The
literature review discussed earlier concluded that societal attitudes
toward battering have been repeatedly cited "as perhaps the most
significant problem responsible for creating and maintaining the violence, and for the lack of appropriate remedies for the problem." ' ,
This pilot study was one of the first comprehensive experimental
attempts to investigate the factors that affect people's attitudes toward
domestic violence. The results indicate that the subjects who responded did not believe domestic violence to be normal or acceptable
behavior within an intimate relationship. 70 Indeed, they regarded
such violence as a serious crime, and as deviant behavior by the
batterer. Significantly, the subjects characterized spouse abuse as
more of a public concern than a private matter; and they recommended that public institutions join family and friends in attempting
to stop this violence. Further, study subjects did not believe that police
should take a counseling or other passive approach, but instead recommended an active arrest response by the police, based perhaps on
their beliefs that this would result in either professional counseling or,
where appropriate, prosecution and conviction.
One of the most significant findings was that reading about
police response to a violent incident "greatly affects people's perceptions of what the appropriate police response should be. "7 For example, when subjects read a story in which the police arrested a battering
husband rather than merely warning him against future violence,
they were more likely to strongly recommend that arrest is the appropriate police response to marital violence.7 2 Finally, two further implications of the findings of this study are, first, that abusers may

" VERA INSTITUTE OF JUSTICE, FELONY ARRESTS: THEIR PROSECUTION AND DISPOSITION IN NEW

28 (1977).
" T.L. Finesmith, supra note 3, at 33.
"0 Id. at 52. This may, however, be a result of the use of college students as respondents in
the experiment described infra text accompanying notes 71-73.
71 Id. at 56 (emphasis in original).
72 In her study, Finesmith concludes:
Given that the effect of merely reading a story (in which police response is manipulated) is so strong in altering people's attitudes toward What the appropriate police
action should be, it seems highly likely that the actual police response to a spouse
assault incident should have a profound impact on people's attitudes, and, by
extension, on their behavior. . . . [P]olice are indeed authority figures [and] . . .
people may take their cue from police in deciding how to react to a violent incident.
Id. at 57.
YORK CITY'S COURTS

SETON HALL LAW REVIEW

[Vol. 14:74

interpret non-arrest as vindication of their violent behavior, and
second, that battered women may come to believe that they are truly
helpless, and should not even attempt to leave or to prosecute the
73
abuser, since the police do not appear to take the violence seriously.
In light of these findings, it is necessary to review the recent
history of police response to the plight of battered women to examine
whether past or current practices are consistent with public attitudes
toward domestic violence.
II.

THE CHANGING POLICE RESPONSE TO DOMESTIC VIOLENCE

This section reviews police practices from the 1950's through the
1970's and critiques the likely effects of current guidelines. Brief mention is made of prosecutorial and court response to this problem since
police response to domestic violence may depend, in part, upon the
behavior of the rest of the criminal justice system.14 Police response,
however, is even more critical to the prosecution of these cases than is
the attitude of the prosecutor, because spouse abuse is unlikely to
result in criminal charges or conviction unless the police initially arrest
and inform the prosecution of the existence and extent of violent
domestic assaults.
A. Police Response to Battered Women from 1950 to 1970
It has been reported that the nature of police response to domestic violence has changed during the past two decades. 7 5 For example,
in the mid-1950's in Detroit, Michigan, police either refused to take
action altogether, or relied on arrest and referral to a misdemeanor
complaint bureau, which usually did no more than to put the abuser
on an informal, unenforceable peace bond. 6 The Detroit Police Manual provided that a police officer should "recognize the sanctity of the
home" and diplomatically end the "disturbance .. .without making
an arrest.-17 Similarly, in Chicago in the early 1960's, the primary
police responses observed were ad hoc, informal attempts at conflict

73

Id.

For example, the Vera Report on felony prosecution in New York states that: "[T]he
congestion and drain on resources caused by an excessive number of such [domestic violence]
cases in the courts weakens the ability of the criminal justice system to deal quickly and decisively
with the 'real' felons .. " VERA INSTITUTE OF JUSTICE, supra note 68, at xv (emphasis added).
7- F. REMINGTON, supra note 67, at 250; Parnas, Police Discretion and Diversion of Incidents
of Intra-Family Violence, 36 LAW & CONTEMP. PROB. 539, 542-44 (1971).
76 W.
LAFAVE, AmEST: THE DECISION TO TAKE A SUSPECr INTO CUSTODY 121-23 (1965).
77 Id. at 121 (emphasis added); see infra note 124 and accompanying text for a review of
current police practices in Detroit.
14
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resolution by police responding to calls for help.78 No explicit statement of department policy was found to support this behavior, but
interviews of police officers and their79 supervisors indicated that this
approach was considered acceptable.
During the 1960's, various police departments across the country
developed conflict resolution models for response to domestic violence
calls. Both New York City80 and St. Paul, Minnesota 8' had such
programs. In these cities, the programs emphasized training law enforcement officers in mediational skills. No attention was paid to the
legality of this approach, e.g., whether police had the legal authority
to mediate disputes or the discretion not to arrest when crimes such as
assault or battery had clearly been committed.8 2 It subsequently became conventional for police departments across the country to institute similar mediational responses to family violence calls as a progressive approach to family crisis situations.8 3 Typical guidelines included
the advice that arrest is a last resort solution to a domestic dispute, but
that "[o]fficers may consider the possibility of an arrest as a workable
method of helping the family."8 4 One review of these programs discovered that in New York, for instance, "the experiment yielded no
85
significant impact" on the problem of domestic abuse.
Police preference for a non-arrest/mediational policy during the
1960's may be explained by a variety of rationales: 1) the battered
spouse "only" wants to scare the abuser or get him out of the house; 2)
the battered woman wants transportation to a hospital; 3) the abuser
and his family cannot afford the economic impact of time lost from
work; 4) the assaultive behavior is acceptable within the disputants'
culture; 5) the offender may retaliate severely after release; 6) the
family structure must be maintained and the spousal relationship may

78 Parnas, supra note 32, at 914; see infra notes 135 and 140 for a report of current Chicago

police practices.
7 ld.
80 F. REMINGTON, supra note 67, at 258-60.

B.K. Finesmith, Unpublished Research (1965).
85 F. REMINGTON, supra note 67, at 258; see also discussions of police authority and discretion

when operating without benefit of written guidelines, by Professors Allen and Davis. Id. at 30913.
83 Id. at 259.
84 F. REMINGTON, supra note 67, at 314 (quoting from DAYTON, OHIO POLICE DEP'T MANUAL
§ 2.01-2 (Domestic Disputes), at 7-8 (rev. June 1974) (emphasis supplied); see infra note 125 for a
report of current police practices in Dayton, Ohio.
85 N. LOVING, supra note 30, at 35. The New York program had been instituted, in part, to
protect the safety of law enforcement officers, but was found to be unsuccessful in that aspect as
well.
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be brought to an end by the intervention of the criminal justice
process; 7) prosecutors do not like and will not prosecute domestic
cases because they have a high complainant attrition rate; and finally
because 8) police, prosecutors, and judges have had similar experi86
ences and tend to feel that "a man's home is his castle."
None of these rationalizations would likely be acceptable reasons
for an officer's refusal to arrest or for discouraging a complainant
from pressing charges if the complaint was of assault by a stranger.
While it might be appropriate to honor a battered woman's request to
have an abuser removed from the house without filing charges, the
"cultural acceptability" rationale seems to be, at best, an excuse used
when officers are inappropriately biased in the performance of their
duties.
Continuing dissatisfaction with police practices in domestic
abuse cases has been manifested in a variety of law review and social
science journal articles, as well as in feminist writing.8 7 In addition,
some courts have become responsive to the problem. In Bruno v.
Codd,8 the plaintiffs challenged the non-arrest policies of the New
York City Police Department. The state supreme court rejected the
Police Department's motion for summary judgment and found that
"the police owe a duty of protection to battered wives .... -89 The

court thereby adopted the plaintiffs' contention that the police are
"not to automatically decline to make an arrest simply because the
assaulter and his victim are married to each other." 9 0 The parties
subsequently entered into a consent decree which required, inter alia,
that the police were to arrest an abuser when they had probable cause
to believe that he had committed a felony or violated a protection
order, and further required that officers provide justification for refraining from making an arrest when they had probable cause to

s" Parnas, supra note 32, at 930-31; see also Lerman, Criminal Prosecution of Wife Beaters,
reprinted in 4 RESPONSE TO VIOLENCE IN THE FAMILY 2-3 (Jan./Feb. 1981) [hereinafter cited as
RESPONSE TO VIOLENCE IN THE FAMILY]. Perhaps another major cause of non-arrest practices is
the belief, summarized by Parnas, that domestic violence is "usually a relatively minor conflict
.. .generally not more than disorderly conduct or simple assault or battery." Parnas, supra note
32, at 930; see generally Parnas, supra note 75.
17 See generally Parnas, supra note 32; Eisenberg & Micklow, supra note 38; E. PiZZEY,
SCREAM QUIETLY OR THE NEIGHBORS WILL HEAR (1979); Rockwood, Courts and Cops: Enemies of
Battered Wives? 5 Ms. 19 (April 1977).
" 90 Misc. 2d 1047, 396 N.Y.S.2d 974 (1977).
89 Id. at 1050, 396 N.Y.S.2d at 977.
01 Id. at 1049, 396 N.Y.S.2d at 976.
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believe that an abuser had committed a misdemeanor against his
spouse. 9'
Thus, by 1977, public attention had been focused on the problem
of police response to domestic violence. While not a cause celbre, the
problem was being addressed by battered women, feminists, researchers, and police departments, and some of these groups made demands
for radical change.
B. Current Guidelinesfor Police Response to Domestic Violence
In this section a review of current police responses suggests that
some prosecutorial attitudes and police practices have been slow to
change. Thirty municipalities are included in the narrative and table
below. 92 Some were included in order to trace the development of
change in cities for which earlier information was available. Additional jurisdictions were chosen to provide a sample of cities which
93
varied in size, density, and geographical location.
The following capsule descriptions of police guidelines categorize
official response to domestic violence as 1) weak legislation or regulation-maximum police discretion; 2) some regulation availablemoderate police discretion with mediational response preferred; and
3) strong legislation or regulation-minimum police discretion. The
specific guidelines discussed are exemplary of all others placed in the
same category, based on oral or written information obtained from
the locales surveyed. There is, of course, variation among the cities
within any given category, but the guidelines described at length are
those which seem to be most representative of the others in that group.
In addition, some guidelines are included because they are unusual or
innovative. The table which follows these descriptions provides
graphic data about those guidelines which are not discussed in the
narrative, as well as the guidelines used as examples.

1 F. REMINGTON, supra note 67, at 317 (citing Bruno against McGuire, New York Supreme
Court Consent Decree, Index 21946/76 (N.Y. County June 26, 1978) (consent decree between
police defendants and battered wives plaintiffs filed with N.Y. Sup. Ct. (Dec. 1976)).
91 See infra notes 137-66 and accompanying table.
0 A national directory was used to obtain addresses of 58 police departments which were
selected because they were in a large, urban area or a small, rural town in each state chosen for
this sample, NAT'L POLICE CHIEFS AND SHERIFFS INFORMATION BUREAu: MILWAUKEE, Wis., 18
NATIONAL DIRECTORY OF LAW ENFORCEMENT ADMINISTRATORS AND CORRECTIONAL INSTITUTIONS

(1982). The states were selected from all parts of the United States. The municipalities and states
were chosen non-randomly according to the above criteria. In addition, cities for which earlier
information had been obtained were also included, e.g., St. Paul, Minn. and Chicago, 111.
Thirty responses were received.
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1. Weak Legislation or Regulation-Maximum Police
Discretion
This category includes cities which do not have their own domestic violence ordinances and which receive limited, if any, guidance
from state legislation. Additionally, the police departments in these
cities either do not have official written procedures to guide officer
response to domestic violence calls, or have guidelines which specifically permit maximum discretion to officers on the scene.
Sheboygan, Wisconsin, for example, has a one-half page police
guideline which states that the role of the officer "in the family
dispute situation is more that of mediator, counselor, and peacemaker, than enforcer of the law." 94 No specific arrest guidelines are
stated.95 Omaha, Nebraska has a very recent and otherwise complete
police manual which, unfortunately, entirely omits the subject of
police response to domestic disturbances.9 6 These jurisdictions provide
little or no guidance to police officers responding to a domestic violence call. The officer seems to have complete discretion whether to
arrest or to mediate and may, apparently, even ignore the assault
entirely. Other cities in this category similarly provide little or no limit
on officer discretion.9 7 Due to the absence of any written limitations in
some jurisdictions, the range of apparently acceptable police response
includes plenary discretion. The most direction provided to officers by
police guidelines in this category is the suggestion that mediation of a
family dispute is an appropriate officer response.98 Thus, it appears
that the abuser may be counseled by the police, be asked to remove
himself from the situation, or even be ignored. It is possible, although
it appears unlikely, that the offender may be arrested. The range of
options provided to the officer seems expansive; however, the options
actually exercised are likely to be narrower, e.g., the officer will
probably attempt to mediate and then leave the scene unless a serious
felony clearly has been committed. Regardless of an officer's actual
response in the situation, a battered woman in any of these jurisdic" SHEBOYGAN, WIs. POLICE DEP'T MANUAL, DOMESTIC DISTURBANCES, § 6-15-2, Commentary (1981).
s The Sheboygan, Wis. Manual emphasizes restoration of maintenance and safety of the
police officer, id. at §§ 6-15-1 to -2, and comments that "[d]omestic disturbances are among the
most dangerous complaints a law enforcement officer responds to and are a serious threat to an
officer." Id. at § 6-15-2, Commentary.
96 See generally OMAHA, NEB. POLICE DEP'T MANUAL (1982).
Cities with a similar lack of definition for police response include Mobile, Ala.; Omaha,
Neb.; Buffalo, N.Y.; El Paso and Houston, Tex.; and Sheboygan, Wis. See infra notes 153, 156,
160-61, 166 and accompanying table.
11 See supra note 94 and accompanying text.
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tions is unable to predict what kind of assistance or protection will be
afforded, if any, if she risks calling the police.
2. Some Police Regulation- Moderate Police Discretion with
Mediation Preferred
The municipalities in this category are in states which, with one
exception, do not have separate domestic violence legislation. 9 The
municipalities themselves, however, have guidelines or police manuals which offer advice to law enforcement officers. Typically these
guidelines require mediation as the first response, and include a statement or strong implication that arrest of the abuser is only a last resort
response to domestic violence.100
For example, in Madison, Wisconsin, which is by reputation a
very progressive small city, a Police Department Newsletter' 0 1 indicates that appropriate police responses to domestic violence calls may
range from mediation of the dispute to referral to counseling agencies,
and finally, to arrest. 102 The guidelines do not mention felony assaults,
and imply that most domestic violence calls will involve misdemeanor
batteries. 0 3 Often, when a misdemeanor is suspected, the officer may

11Among the states from which the municipalities in this category were sampled, only
Minnesota has recent separate legislation, albeit extremely limited. MINN. STAT. ANN. § 518
B.01 (West Cum. Supp. 1983).
100Cities preferring officers to mediate during domestic violence calls and viewing arrest as a
last resort include New York, N.Y.; Bloomington, Minneapolis, and St. Paul, Minn.; Farmington, N.M.; Nashville, Tenn.; Austin, Tex.; and Madison, Menasha, Superior, and Sheboygan, Wis. But see infra notes 102 and 174 regarding recent changes in Madison, Wis. and
Minneapolis, Minn.
"01 Madison, Wis. Police Dep't Newsletter (Sept. 26, 1978) (cited in F. REMINGTON, supra note
67, at 319). But see infra note 102.
102 Madison, Wis. Police Dep't Newsletter (Sept. 26, 1978) (cited in F. REMINCTON, supra note
67, at 319). Under those guidelines arrest was described as a last resort. This limitation on arrest
as a response to domestic violence has been reconsidered. A recent newspaper article suggested
that Dane County and the City of Madison were planning to change their guidelines for police
response so that arrest would be a much more likely alternative. Men Who Beat Women,
Isthmus, Nov. 19-25, 1982, at 1, col. 2. An even more recent article indicated that the Dane
County District Attorney's office has initiated a "formal, get-tough policy" for dealing with wifebeaters. Schubert, Getting Tough on Wife Beaters, Wis. St. J., Sept. 25, 1983, § 5, at 1, col. 1.
The Deputy District Attorney stated that a new arrest and prosecution program was in effect,
modeled after similar new programs in Santa Barbara, Cal., Detroit, Mich., and Minneapolis,
Minn. The prosecutor's office is planning to pursue cases even if the victim seeks to drop the
charges. Therefore, police officers will be required to spend more time at the scene gathering
evidence, including photographs. The article further suggests that the prosecutor's get-tough
attitude is expected to alter police willingness to arrest. Id.
"03Letter from D. Couper, Chief of Police, Madison, Wis. Police Dep't to Barbara K.
Finesmith (1982).
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be advised that arrests should not be made unless the battery was
witnessed by the officer, or the officer has probable cause to believe
that the assault occurred and that further injury will result if no arrest
0 4
is made. 1
Many of the second category jurisdictions appear to base their
guidelines on the Model Rules for Law Enforcement Officers devel5
The genoped by the International Association of Chiefs of Police. 10
eral policy expressed in these rules is that officers are to attempt
mediation and secure the voluntary departure of one party to the
dispute. 0 6 Arrest is permissible only if these attempts fail. 0 7 Officers
are instructed to arrest when the assault occurred prior to their arrival
at the scene only if serious injury results, if a deadly weapon was used,
or if there is probable cause to believe that the abuser acted in reckless
disregard of human life, e.g., if a felony has been committed. 0 "
Officers have discretion under the Model Rules to issue a summons
rather than to arrest unless they believe release of the offenders may
create a danger to them or to others. 09 Occasionally, officers may be
instructed to discourage the filing of a complaint by the battered
woman if they can see no physical evidence of an assault. 10
Additionally, guidelines in the above category are typically very
lengthy on the subject of officer self-protection, and often include an
instruction to officers that they may arrest the assailant where an
assault is committed upon the officers if any bodily injury to the
take
officers results."' Customarily, the officers are also instructed1 to
12
incident.
the
of
report
detailed
a
prepare
to
careful notes and
One jurisdiction reviewed, New York City, has an unusual combination of guidelines." 3 Like those discussed above, they require
mediation as a first response, and permit arrest only as a last resort.

104

Id.

"05 INTERNATIONAL ASS'N OF CHIEFS OF POLICE, MODEL RULES FOR LAW ENFORCEMENT OFFI-

A
(1974).
cERs:

MANUAL ON POLICE DISCRETION, TRAINING

KEY No. 16,

HANDLING DISTURBANCE CALLS

106 Id. at 2.

101Id. at 3.
101Id. at 2.
Id.
1o Id.
109

"I See, e.g., SUPERIOR,
at 5 (Sept. 15, 1980); ST.
112 See, e.g., ST. PAUL,

WIS. POLICE DEa"T POLICY PROCEDURE MANUAL,

Procedure No. 140.10,
312 (undated).

PAUL, MINN. POLICE DEPr'T MANUAL, § 438.15, at
MINN. POLICE DEP'T MANUAL, § 438.15, at 309.

"I See NEw YORK CITY POLICE DEP'T, 10 LEGAL BUREAU BULL., No. 5 (July 11, 1980). The
consent decree resulting from the Bruno decision, see supra note 91 and accompanying text, was
the basis for the current guidelines. Id.
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The guidelines, however, also emphasize that arrest is mandatory
when a felony assault is committed." 4 Officer discretion is limited by
the consent decree entered in Bruno,' 5 and thus officers may not
consider the existence of a prior relationship between the-parties or
the lack of a protection order when deciding whether to arrest. I" New
York City police are instructed that they must justify non-arrest decisions in writing when the incident is reported." 7 Operations Order
89,118 which resulted from the consent decree, expired in 1981. The
department has since begun the process of trying to reintegrate the
substance of the order into its patrol guide, which is currently being
revised. "I 9 The department now issues desk appearance tickets, returnable within twenty-four hours, so that victims may arrange for an
Order of Protection speedily. 120 Nevertheless, it is reported that police
officers continue to retain wide discretion in deciding whether to
2
arrest or to report the crime.' '

Mediation and arrest guidelines appear to limit officer discretion
in this category. Since mediation is rarely described, however, officers
retain discretion regarding styles of mediation. They could, for example, adopt a counseling mode, refer the parties to whatever social
services are available, or merely separate the parties and leave the
scene. Similarly, officers are the sole judges of when to arrest, subject
to a felony occurrence. Even in that situation, the advice to arrest only
as a "last resort" may be taken by officers to mean that they should not
arrest unless there is clear and continuing danger to the life of the
victim. Thus, the guidelines in this category may not offer any substantial additional protection to the battered woman and may not
result in more frequent arrests than would be expected in the maximum discretion category.
It is clear that the jurisdictions in this category prefer officers to
be mediators rather than law enforcers in domestic violence situations. Therefore, in this category, like the first, victims may not be
able to predict whether they can expect to receive substantive assist-

Id.
"I See F.
116Id.
"

REMINGTON,

supra note 91.

117 Id.

New York Police Dep't, Operations Order No. 89 (1981).
Telephone interview with representative, Victim Services Research Dep't, New York City
(Aug., 1982).
120 Id.
"'

121

Id.
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ance from police. Furthermore, abusers are likely to estimate that the
odds of non-arrest are in their favor.
3. Strong Legislation or Regulation-Minimum Police
Discretion Under Full Enforcement Policies
The locales comprising the third category are all in states which
have substantial domestic violence legislation. 22 The legislation usually contains a forceful policy statement, indicating that domestic
violence is a special social problem requiring strong measures and full
enforcement by police. Generally, the legislation provides for shelter
facilities for victims and may even require special police training.
More importantly, it may state that abusers shall be treated like other
criminal assaulters. In some jurisdictions, nonmarried cohabitants are
included. Moreover, police regulations and manuals detail on-thescene reporting requirements, as well as the requirement to notify
victims of their right to make a citizen's arrest and to be escorted to a
shelter. Often, arrest is required when there is probable cause to
believe that either a misdemeanor or felony was committed, regardless of a visible injury or the fact that the assault took place out of the
officer's presence. Theoretically, the domestic abuser is supposed to be
23
arrested at least as often as the perpetrator of a "stranger assault.'
Frequently, these municipalities have additional victim support serv124
ices and a follow-up system to assure protection of victims.
In Dayton, Ohio officers are told that their options for disposition
include mediation, but it is strongly emphasized that this technique is
available only where no crime has been committed. 125 The officers are
required to call headquarters for a record check to determine if the
assaulter has been previously convicted of woman battering. If such a
conviction exists, the offender is arrested and charged with a fourth

121

See infra table at notes 137-46.

23 The term "stranger assault" refers to assault committed against a person with whom the

assaulter has had no previous relationship.
Telephone interview with Lt. Curtis McGhee, Detroit Police Dep't Training Unit (Aug. 6,
1982). Lieutenant McGhee reported general policies of this type, and pointed out that officers
often use referral slips for abusers which recommend them to a Domestic Violence Coordinator.
The referrals are intentionally designed to look like traffic citations: one copy is left with the
offender, and the other is kept by the coordinator to make prosecution of the abuser easier if
charges are filed.
125 Dayton, Ohio Police Dep't, General Order 2.01-2 (June 1982) (detailed procedure to
follow in disposition of domestic dispute calls). Other discretionary options include referral to
counseling in the case of a first offense, which is treated as a misdemeanor. Id.; see OHio REv.
121

CODE ANN.

§ 2919.25 (Page 1979).
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degree felony. The officers may enforce separation of the parties only
if domestic violence or violation of a court order has occurred, and
they are asked to obtain the victim's signature on a witness form when
for permitting probation if
possible. Ohio law also contains provisions 126
counseling.
psychological
offenders accept
The Seattle, Washington Police Department reports that its state
law begins with a strong policy statement recognizing that domestic
violence is a serious crime against society. 127 It continues by stating
that the severity of the problem has been ignored because of prevailing
societal attitudes which have resulted in "differing treatment of
crimes occurring between cohabitants and of the same crimes occurring between strangers."'' 28 It stresses that the official response to
domestic violence shall be enforcement of the law. State courts are
instructed that they shall not delay or dismiss charges because of
concurrent divorce proceedings, nor shall they require such proceedings. 129
Similarly, Los Angeles, California has published a training bulletin which stresses that domestic disputes usually involve criminal
conduct, and must not be viewed as mere "family problems." 30 The
bulletin does not specify the amount of discretion which may be
exercised when violence occurs in an officer's presence, however, the
officer is reminded to tell the victim of her right to make a "private
person's arrest" when a misdemeanor is committed prior to the arrival
of the officer. ' 3 ' Additionally, the bulletin lists the various crimes with
which the abuser may be charged (including spousal rape), and requires a complete police report so that the prosecutor may proceed in
appropriate cases even where the victim has been intimidated into
3 2
withdrawing her complaint.1
In San Francisco, California, a police department general order
sets forth similar policies and procedures.13 3 Further, the order speci-

126

See OHIO REV. CODE ANN. § 2933.16 (Page 1982).

127

WASH.

REV.

CODE

ANN.

§ 10.99.010 (1980); see SEATTLE, WASH.,

CRIMINAL CODE

§§

12A.06.010-.150 (1980) (offenses against persons).
25 WASH. REV. CODE ANN. § 10.99.010 (1980).
129 WASH. REV. CODE ANN. § 10.99.040 (Supp. 1983-1984) (judicial duties and restrictions in
domestic violence actions).
130 Los ANGELES, CAL. POLICE DEP'T, TRAINING BULL. (July 1979) (domestic violence) (citing
CAL. PENAL CODE §§ 242, 245, 262, 263, 273.5, 415 (West 1970 & Supp. 1983)).
" Id. The Bulletin instructs police officers to inform both the abuser and the battered woman
that the decision to prosecute rests not with the victim, but with the City or District Attorney.
Id.
132 Id.
3 San Francisco, Cal. Police Dep't, General Order No. 1-6 (Oct. 10, 1980) (policy and

procedures for domestic violence cases).

SETON HALL LAW REVIEW

[Vol. 14:74

fies that dispute mediation shall not be used as a substitute for appropriate criminal proceedings. The officers are instructed that in deciding whether to arrest, they may not consider marital status, lack of a
restraining order, the victim's emotional state, the fact that injuries
are not visible, or the officer's personal speculations that the victim/
complainant may not follow through with the criminal justice process. Rather, officers are instructed to arrest when there is probable
cause to believe that a "continuing offense" or a felony has oc134
curred.
In the minimum discretion category it is clear that, at least in
those cities surveyed, 3 5 police requirements to arrest and to treat
abusers like other criminal assaulters are the result of strong state
laws. The municipalities described usually have compatible and
equally strong police guidelines which considerably reduce police discretion. Some of these jurisdictions permit mediation by officers, but
only as one step in the criminal process, and all make it very clear that
mediation is not a substitute for law enforcement. On-the-scene officer discretion is still available, of course, but both the battered woman
and the abuser would be reasonably able to predict that an abuser
will, more likely than not, be arrested when the police respond to a
domestic violence call.
C. Discussion
As described above, mandatory arrest policies were absent in
states without strong domestic violence legislation. In municipalities
"I Id. at 2. In deciding whether to arrest or to issue a citation in the case of a "continuing
offense," the officer may consider whether the abuser has a prior history of physical abuse,
arrests, or citations involving domestic violence, and whether a current restraining order has
been violated. Additionally, the officer is warned not to dissuade complainants from making a
citizen's arrest. Id. at 2-3.
"I Cities emphasizing full enforcement of the law include: Barstow, Los Angeles and San
Francisco, Cal.; Atlanta, Ga.; Normal, Ill.; Detroit, Mich.; Dayton, Ohio; Seattle and Spokane,
Wash. See generally supra notes 125-27, 130 & 133, and infra notes 137, 141, 143, 146 & 147. It
should be noted that both Barstow and Dayton also call for mediation as a first response, but
nevertheless strongly emphasize arrest and full enforcement.
Chicago and Downers Grove, Illinois would appear to belong in this category as well,
although very current reports indicate otherwise. Information received from these cities in the
Fall of 1982 stated only that the new Illinois Domestic Violence Act was followed. Chicago's
special order and the Illinois Domestic Violence Act (IDVA) were only in existence for five
months at the time those materials were received, and it was not possible to determine what
effect they were having on police practices.
In October 1983, while this article was in press, the Women and Family Task Force in
Illinois (primarily comprised of legal services staff) reported that a survey conducted by the
Illinois Coalition Against Domestic Violence (ICADV) had found startling regional differences in
implementation of the IDVA and a general lack of full enforcement. The domestic violence
monitoring project had been undertaken by the Task Force because they believed that the IDVA
was unevenly implemented throughout the state. Their results support this view.
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where there are written guidelines regarding domestic violence but
statutory treatment of the problem is weak or nonexistent, the resulting police behavior is expected to be mediational in character at best.
In locales with neither municipal guidelines nor legislative provisions
for response to domestic violence, police response is entirely discretionary and arrest of abusers is not typically an option.
These varieties of police response to domestic violence are presented in the table which follows. This table summarizes the information received from the police chiefs of thirty municipalities in response
to a letter which asked for state or municipal laws and regulations,
police manuals and guidelines, and all other documents relating to
law officer response to domestic violence calls. 13 As may be seen from
the table, state laws fall into three groups: 1) relatively recent laws
which recognize domestic abuse as an important social problem and
require full enforcement of a strong arrest policy for spouse assault, 2)
moderate laws which recognize domestic assaults as separate from
stranger assaults and/or provide shelter facilities for battered women,

According to the survey, about 25% of all Illinois criminal justice officials always implement the IDVA, 57 % sometimes use it, and between 15 % and 20 % never use the Act. Northern
and Central Illinois counties (not including Cook and Chicago) reportedly implement the law
most frequently as approximately 35% of criminal justice officials are enforcing under the Act
while 14% are not. Southern Illinois counties were reported as using the IDVA much less
frequently, with 17% of law enforcement officials using the Act while 43 % are not. A similar
record of implementation was reported in Chicago and Cook counties where only 16% of law
enforcement officials implement the terms of the new law, while 35% do not. Additionally,
survey respondents stated that "no Chicago police officers always carry out this law, and 46 % of
them never carry it out." (emphasis in original). I Capitol Reports: Newsletter of the Illinois
Legislative Project 6 (Sept. 30, 1983).
Ms. Kathleen Quinn, Program developer for ICADV, explained that the survey was not
scientific, but rather was anecdotal in nature, and is a report of the perceptions of the staff of 29
member programs of ICADV. Thus, the percentages provided may not be entirely accurate, and
they do not necessarily represent the true state of enforcement of the provisions of the IDVA.
Nevertheless, even if a significant bias exists in the perceptions of these staff members of domestic
violence programs throughout Illinois, it seems appropriate to assume that IDVA is not fully
enforced in Chicago, despite the strong language of the Act. Telephone communication with
Kathleen Quinn, ICADV (October 26, 1983).
Thus, the broad language of the IDVA may be merely window-dressing for continued wide
discretion and ad hoc enforcement by police officers. It is possible, however, that statutory
recognition of domestic violence as a severe crime against society and the individual will, in time,
encourage police department administrators and officers to fully enforce the law, particularly
since Chicago's new Police Superintendent is seen as a strong proponent of IDVA, id., and also
because abuse is defined as "the act of striking, threatening, harassing or interfering with the
personal liberty of any family or household member .
ILL. ANN. STAT. ch. 40, § 2301-3
(Smith-Hurd Supp. 1983-1984).
131 The 30 responses were the result of 58 original inquiries. See supra note 93. In a few cases,
the departments responded by telephone as well as, or instead of, by letter. Where the primary
information source was oral, the note attributes the information to "Telephone interview."
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TYPE OF
ENFORCEMENT

REQUIRED

'a.

c~
LEGEND:
Y = Yes
N = No
D = Discretionary
M = Moderate
= Blanks indicate specific data was unavailable. Responses are shown only
where the source material stated or
clearly implied an answer.

D. Table*
TYPE OF STATE DOMESTIC
VIOLENCE LAWS, LOCAL
ARREST GUIDELINES AND
RELATED DATA FOR THIRTY
MUNICIPALITIES
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Data accurate until
approximately 12/82.
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FOOTNOTES:
aLaw mentions domestic violence specifically rather than enforcing under general
assault statutes.
bCity operates under Consent Decree
without strong state law.
'Only if act is committed in officer's presence.
dChange planned, see text at note.
'New unit or manual is planned.
fOnly if assault was within 4 hours, and
arrest is at assailant's residence.
9Officers are expected to actively discourage complaints unless there are physical
indicia of assault.
hIncludes same-sex cohabitants.
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and 3) older laws which neither distinguish spouse assault from stranger assault nor make any other special provisions for domestic violence.
This table presents only information provided by the respondents
and not that which might be available from other sources. Therefore,
it provides information about those laws, rules, and procedures which
a given police department believes to be relevant to domestic violence.
The information provided by the police departments varied in content
as well as amount. Thus, the table is limited to information for five
areas relating to police response. These include the type of enforcement required at the state or local level, municipal arrest guidelines,
other on-the-scene police requirements, court and prosecutorial procedures, and victim services. A limited miscellaneous category is also
included.

137

BARSTOW, CAL. POLICE DEP'T, FAMILY CRISIS UNIT TRAINING MANUAL

(1982) (utilized in 40

hour training class given to field officers and other persons who will work with victims); CAL.
PENAL CODE §§ 241-243, 245, 263 (West 1970 & Supp. 1983) (statutory crimes of assault, battery,
rape, rape of spouse, and corporal injury); see also Letter from Shirley Hibbetts to Barbara K.
Finesmith (Oct. 8, 1982) (summary of Barstow police and civic information on domestic violence).
131 See supra note 130.
130 See supra note 133.
140 Chicago, Ill. Police Dep't, Special Order No. 82-6 (Feb. 26, 1982) (notice of enactment of
Illinois Domestic Violence Act); ILL. ANN. STAT. ch. 40, §§ 2301-1 to 2305-1 (Smith-Hurd Supp.
1983-1984) (effective March 1, 1982); see also supra note 135.
141 Normal, Ill. Police Dep't, General Order No. 82-9 (April 5, 1982) (procedures for handling
cases of domestic violence); ILL. ANN. STAT. ch. 40, §§ 2301-1 to 2305-1 (Smith-Hurd Supp.
1983-1984).
141 Illinois Ass'n Chiefs of Police, Newsletter 82-2 (Feb. 1982); DowNERS GROVE, ILL., DEP'T
OF HEALTH AND HUMAN REsouRcEs, CONCERNING ABUSE BETWEEN FAMILY OR HOUSEHOLD MEMBERS (undated bilingual (English-Spanish) pamphlet outlining rights under Domestic Violence
Act).
"' MICH. COMP. LAWS ANN. § 764.15a (Supp. 1983-1984); DETROIT, MICH. POLICE DEP'T
MANUAL, Vol. 3, ch. 1, § 19 (May 21, 1983); see also supra note 124.
144 Dayton, Ohio Police Dep't, General Order 2.01-2 (June 1982); see also supra note 125.
141 See supra notes 127-29.
146 Spokane, Wash. Police Academy, Training Mem. Vol. XI, No. 17 (Aug. 13, 1979) (instruction guide for response to domestic violence).
"' GA. CODE ANN. §§ 19-13-1 to -22 (1982 & Supp. 1983) (Family Violence); Atlanta, Ga.
Bureau of Police Services, Standard Operating Procedure (July 15, 1981); J. Mallory & J. Gair,
Domestic Crisis Intervention Manual: Skill-Oriented Training for Police Who Handle Domestic
Crisis or Disturbance Situations (1982) (utilized in Atlanta, Georgia Police Academy recruit
training courses in crisis intervention).
1'
MINN. STAT. ANN. § 629.341 (West 1983); BLOOMINGTON, MINN. POLICE DEP'T MANUAL,
PATROL PROCEDURE: P307 (Oct. 10, 1978) (distributed to all patrol division personnel);
Bloomington, Minn. Police Dep't, Training Bull. No. 81-4 (June 26, 1981) (informal department
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communication recommending procedural response in rape scenes); Letter from Thomas J.
Sweeney to Barbara K. Finesmith (Sept. 28, 1982) (summary of Bloomington procedures in
domestic situations).
'
MINN. STAT. ANN. §§ 629.341, .72 (West 1983); Hennepin County Attorney's Office,
Prosecutor Hotline No. 23 (May 1978) (arrest procedure in domestic abuse cases).
'50 MINN. STAT. ANN. § 518B.01 (West Cum. Supp. 1983) (Domestic Abuse Act); ST. PAUL,
MINN. POLICE DEP'T MANUAL, LINE PRoC1DUaRsS § 438.15 (domestic call response procedures).
'1 CORVALLIS, OR., ORDINANCE No. 59-15 (undated) (definitions of and penalities for offenses
against public peace).
152 OR. REV. STAT. §§ 107.700-720 (1981) (Abuse Prevention Act); id. § 133.055 (providing
for arrest of alleged assailant upon probable cause that domestic violence occurred); id. §
133.310 (authority of officer to arrest without warrant); Portland, Or. Bureau of Police, General
Order (Nov. 1, 1981) (procedures and policy regarding arrests and domestic disturbances).
Unfortunately, neither Oregon city provided enough information to clearly place it in any
category of police response, although the tenor of the materials suggest that while they do not
view arrest as a last resort, they are somewhat short of a strict arrest policy. However, on
October 4, 1983, the Oregon Supreme Court ruled that abused wives can collect damages under
a theory of negligent infliction of emotional distress from police who fail to protect them when
asked for assistance. Nearing v. Weaver, No. 29424, slip op. (Oct. 4, 1983). The decision arose
under the 1977 Oregon statute giving abused wives the right to seek judicial protective orders,
and stating that police "shall" arrest a husband when there is probable cause to believe he is
violating a protective order. Justice Linde, writing for the majority, ruled that the Legislature
had created a clear "duty" to arrest, precluding a defense that the officers had " 'acted reasonably under the circumstances.' " Riley, Police Duty to Protect Widened, NAT'L L.J., Oct. 24,
1983, at 3, col. 1. But see Lauter, D.C. Police Held Not Liable In a Failure-to-ProtectCase,
NAT'L L.J., Nov. 7, 1983, at 8, col. 3 (reporting D.C. Circuit's overturning of decision upholding
liability against city's police department in case brought by city police officer's battered wife
whose father was killed by her husband).
Thus, while the particular Oregon cities which responded to this author's survey in the Fall
of 1982 did not indicate clearly the degree to which they enforce their domestic abuse statute, it
appears that the Oregon Supreme Court has now provided a strong impetus for full enforcement.
i-3 ALA. CODE § 13A-6-20 (1982) (assault in the first degree); MOBILE, ALA. COUNTY BAR
Ass'N, LEGAL RICHTS OF BATTERED WOMEN (undated pamphlet); Mobile, Ala. Police Dep't
Memorandum Order, No. 79-2-6 (Mar. 16, 1979) (guidelines regarding new shelter for battered
women).
'- Aiuz. REV. STAT. ANN.
§§ 13-3601, -3602 (Supp. 1982-1983); Scottsdale, Ariz. Police
Dep't, Training Bull. No. 80-13 (Oct. 31, 1980) (updating information on domestic violence).
Is N.M. STAT. ANN. §§ 30-3-1, 31-1-7 (1982 & Supp. 1983) (assault and warrantless arrest);
see also INT'L Ass'N OF CHIEFS OF POLICE, POLICE REFERENCE NOTEBOOK UNIT 4A5, SuPP I, §§ 4A58 TO -15 (1975) (citing NEW YoRK CITY POLICE DErP'T, POLICE RESPONSE TO FAMILY DISPUTES
(1969)).
156 N.Y. JuD. LAW §§ 812, 842 (McKinney Supp. Pamphlet 1976-1983) (Family Court Act
jurisdiction and order of protection provisions regarding domestic situations).
I NEW YORK CITY POLICE DEP'T, 10 LEGAL BuREAu BULL., No. 5 (July 11, 1980) (police
handling of family disputes); New York City Police Dep't, Interim Order No. 24 (May 13, 1982)
(instructions for complainants in family related offenses); New York City Police Dep't, Operations Order No. 48 (April 24, 1979) (temporary shelter for domestic violence victims); NEW YORK
CITY POLICE DEP'T, POLICE STUDENT'S GUIDE ch. VI-A (the police role involving the family and
children); see also supra note 113.
"I2NASHVILLE, TENN. METROPOLITAN CODE §§ 29-1-2, -1-15, 39-3703 (1980) (crimes of assault
and battery, disorderly conduct, and aggravated rape); Metropolitan Police Dep't, Legal Bull.
No. 75-3 (Nov. 7, 1975) (legal aspects of domestic disputes).

SETON HALL LAW REVIEW

[Vol. 14:74

As may be seen from the table and the capsule descriptions
above, wide disparity exists among official police department guidelines describing response to domestic violence calls. This disparity
ranges from a surprising exclusion of the subject of spouse abuse1 67 to a
precise set of guidelines and criteria limiting exercise of police officer
discretion.' Most of these police guidelines and regulations suggest
that the victim be given prompt care for physical injury. In addition,
they usually recommend referral to various public counseling and
support agencies, particularly where the mediational model is used.
Some manuals, however, do not mention even these obvious requirements-not surprisingly, in light of the brevity of some of the guidelines.
It may be reasonable to suppose that police, even in jurisdictions
which emphasize full enforcement, are nevertheless exercising some
discretion to avoid arrest. In jurisdictions of this type, however, the
tendency to arrest would presumably be greater, and thus, more in
accord with the attitudinal research reported previously 69 and the
proposals suggested below. One example supporting this inference is
the city of Seattle, Washington, where the number of cases prosecuted
has more than doubled recently, and the rate of conviction is an
70
unusually high eighty-three percent.

"I TEx. PENAL CODE ANN. §§ 22.01-08 (Vernon 1974 & Supp. 1982-1983) (offenses against
the person); TEx. FAM. CODE ANN. §§ 71.01-19 (Vernon Supp. 1982-1983) (protection of the
family); id. §§ 3.01-08 (Vernon 1975) (defenses applicable in divorce proceedings); TEX. CRIM.
PROC. CODE ANN. § 14.03 (Vernon Supp. 1982) (warrantless arrests); Tx. HUM. RES. CODE ANN.
§§ 1.001-.011 (Supp. 1982-1983) (shelter and services for victims of family violence); Austin,
Tex. Police Dep't Arrest Policy, Document No. 32 (May 1980); Travis County, Tex. Assault
Policies-Complaint Division (Aug. 23, 1983) (complaint filing policies and factors).
"I0TEx. PENAL CODE ANN. §§ 21.01-.13 (Vernon 1974 & Supp. 1982-1983) (sexual offenses);
id. §§ 25.01-.07 (offenses against the family); EL PASO, TEx. POLICE DEP'T PROCEDURES MANUAL
179-80 (undated) (procedure in rape and sexual abuse).
"I Houston, Tex. Police Dep't Administrative Notice (Oct. 22, 1979) (administrative policy
regarding family disputes involving physical violence).
162 See supra note 101.
16' MENASHA, WIS. POLICE DEP'T MANUAL, § 3, ch. 1 (1982) (domestic disturbances).
1o See supra note 94.
... SUPERIOR, WIs. POLICE DEP'T, POLICY PROCEDURE MANUAL, No. 140.10 (Sept. 8, 1980)
(domestic disturbances).
"e See supra note 96.
167 Id.
'8
See supra note 127.
See generally T.L. Finesmith, supra note 3.
170 RESPONSE TO VIOLENCE IN THE FAMILY, supra note 86, at 18 (citing S. PENNELL, PRELIMINARY EVALUATION: SOCIAL ASSAULT PRojEcrS (1980) (available from the Criminal Justice Evaluation Unit of the San Diego Association of Governments, San Diego, Cal.)). The Seattle example
becomes even more supportive of the inference that police arrest more often in locales with
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In addition, several states have responded affirmatively to the
concerns which have been expressed about the lack of serious treatment of domestic abuse. The states of California, Illinois, Michigan,
Ohio, and Washington, for example, all have recently enacted statutes which recognize domestic violence as a serious social problem and
treat assaults in the domestic setting no differently than assaults by
strangers.' This long overdue legislative initiative may be attributable to one or both of the following reasons: 1) an increase in public
awareness of the problem and a response to current caselaw; and 2) an
intent by the legislature to change the attitudes of its citizens through
strongly worded policy-oriented legislation.
The range of guidelines for police response to battered women
include some which appear to be responsive to the results of recent
research and proposals for reform. 72 With the exception of a 1981
report focusing on Seattle, Washington and similar communities,' 73
however, there is a dearth of information concerning the effectiveness
of those new guidelines which require more frequent arrests. Questions about these new guidelines which need to be answered include
whether the overall incidence of violence is on the decline; whether
battered women are more likely to leave their violent relationships;
and whether recidivism rates are reduced as a result of an increase in
arrest rates. 174 Public support for continuing research can help provide
the answers to these questions.

strong enforcement policies when it is considered that other jurisdictions report that police make
arrests in only a small fraction of domestic violence cases. See id. at 18-19.
"I See generally supra note 51. Other states with laws requiring treatment of domestic
violence in a manner similar to stranger assault include Florida, Hawaii, Pennsylvania, and
Rhode Island. Missouri, Maryland, Nebraska, and New Jersey were reported as having legislation or pending legislation which required only mediation or reporting efforts, while the remaining states had either no applicable statute, or one calling merely for study of the problem. Id.
112 See infra text accompanying notes 177-80.
171 RESPONSE TO VIOLENCE IN THE FAMILY, supra note 86, at 18-19. The report names Westchester County, N.Y.; Seattle, Wash.; and Philadelphia, Pa. In these communities police reportedly make more arrests, file more reports and conduct better investigations. As a result, large
numbers of these cases are successfully prosecuted. In addition, the increased prosecution caseload is seen as a service to the community. It should be noted that Seattle also has a Battered
Woman's Project within the office of the City Attorney. The project has instituted a variety of
complementary procedures including contact with victims of violence by letter or phone, and
automatic filing of charges in all cases in which arrests are made. Id.; see also supra text
accompanying notes 127-29.
I" While this article was being edited, the Police Foundation issued an executive summary of
preliminary experimental findings which states that -arrested subjects [battering spouses] manifested significantly less violence [e.g., recidivism] than those who were ordered to leave [the
scene of the violence], and less violence than those who were advised [e.g., counseled] but not
separated." L.W. Sherman & R.A. Berk, Police Responses to Domestic Assault: Preliminary
Findings (An Executive Summary) 1 (April 1983) (available from Police Foundation, 1909 K
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PROPOSALS FOR THE FUTURE: MANDATORY ARREST AND A
COMPREHENSIVE SYSTEM OF SOCIAL SUPPORT

Although information about the effectiveness of more stringent
arrest policies is scant, available data indicate that stronger arrest
practices may be dissuading some abusers from repeating their behavior. 17 5 Thus, it is appropriate to provide support for changes similar to
those suggested in the Report of the United States Commission on
Civil Rights 176 and the Report of the Women and Criminal Justice

Street N.W., Washington, D.C. 20006). This finding was based on a study in Minneapolis,
Minn. which tested the effects of three police responses to simple assault: arrest, "advice," and
informal mediation. While the report states that other interpretations of the data are possible, it
suggests that, other things being equal, arrest may be the most effective approach to reducing
domestic assault recidivism, while separation of the parties may be the least effective approach.
It should be noted, however, that the Police Foundation report does not yet recommend
mandatory arrest in every case of domestic violence based on their currently available data,
although it clearly recommends more arrests. Id. at 11.
115

Id.; RESPONSE TO VIOLENCE IN THE FAMILY, supra note 86, at 18-19; see also infra text

accompanying notes 187-88.
' Commission Report, supra note 4. This report was brought to the author's attention in July
1983, while this article was being edited. The report has been out of print since mid-1982. The
Commission studied the history of domestic violence and surveyed current justice system responses to it, including current police, prosecutor, and judicial responses to domestic violence.
The report also provided recommendations for change. Relevant recommendations may be
summarized as follows: 1) Police should receive specific training for handling domestic violence
cases in cooperation with those operating shelters for battered women; 2) Police should keep in
mind the extra protection required for victims who are emotionally or financially dependent on
their assailants; 3) Police Departments should abandon policies of noninterference and arrest
avoidance, and should encourage citizen arrest when the police are not empowered to arrest due
to the lack of probable cause; 4) Police should enforce the law without regard to actions they
think prosecutors and courts subsequently may take; 5) Police officers should be trained in crisis
intervention and be capable of mediational responses, but should not use these as substitutes for
law enforcement; 6) Police should not shift responsibility for law enforcement to the victims of
domestic violence; 7) Police should cooperate with shelter personnel, and provide information
and transportation necessary to protect victims and their children; 8) Police should keep more
particularized statistics about domestic violence; 9) Prosecutors should give battered women the
same support and protection provided for other victims of violent crime; 10) Prosecutors should
receive special training about the causes and criminal nature of spouse abuse; 11) Prosecutors
should establish equitable filing and charging policies and should not apply more stringent
requirements in domestic assault cases than they do in cases of violence between strangers; 12)
Prosecutors should use their subpoena powers to prevent lack of victim cooperation and to relieve
victims of charging responsibility; 13) States and state associations of judges should provide
training for judges, magistrates and other law enforcement personnel to emphasize and clarify
appropriate sanctions for violation of domestic violence laws; 14) Judges should use both civil
and criminal remedies, and avoid treating spouse abuse as a minor offense by ordering sanctions
commensurate with the seriousness of the offense and comparable to those imposed in cases of
stranger violence; 15) States should enact legislation supporting shelter facilities, providing
protection orders for abuse victims, and mandating meaningful sanctions for domestic abusers;
16) States which provide for pretrial diversion programs should not use them in cases of severe or
repeated violence, and should require immediate prosecution for violations of diversion program
conditions; 17) Mediation and arbitration should never be used as an alternative to prosecution
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Committee on Domestic Violence of the American Bar Association, 17
the latter of which may have provided part of the impetus for the laws
and practices described in the full enforcement category above. The
latter report recommended recognition of domestic violence as "both a
serious social and criminal problem," and urged the Bar to adopt
resolutions requiring police and prosecutors to justify their respective
decisions not to arrest or prosecute.178 Further recommendations were
made to develop statutes providing for arrest for violation of protective orders, establishment of shelter houses and other support services
for battered women, 17 and establishment of data gathering and analysis functions in appropriate government agencies. Other researchers
have recommended discouraging the idea that police should avoid
making arrests, especially since it is often the case that victims receive
systematic discouragement from both the police and prosecutors when
they are brave enough to attempt to bring charges on their own.8 0
Unfortunately, other respected groups which ordinarily provide leadership and standards for the legal profession by publishing research
data and model codes have not done so in the area of domestic

violence.181

in cases involving physical violence; 18) The federal government and the states should cooperate
to support data collection, should sponsor education and media campaigns to educate the public,
and should provide shelters, counseling, and training programs such as those discussed above.
Finally, the report recommends special help for rural victims, assistance from welfare departments, and congressional encouragement for the Legal Services Corporation to make services to
battered women a high priority.
177 F. REMINGTON, supra note 67, at 264.
178 Id. (emphasis in original).
"I Establishment of shelters and other related support services for battered women, such as
child care and counseling, may be impractical in the near future in light of the recent fiscal crises
being experienced in most states. Congress failed to pass the proposed Domestic Violence Act in
1977, and thus, no federal funds are available to support state efforts. A Wisconsin state official
suggests that while initial costs for new shelters and services may indeed be prohibitive, funding
of already existing grass-roots organizations and facilities is an appropriate and more costeffective option. Telephone interview with Susan Notkin, Bureau of Children, Youth and
Families, at Wisconsin Department of Health and Social Services (Aug. 1982); see. e.g., Le
Valley, Safe-House Network for Rural Victims, 11 Ms. 19 (Oct. 1982).
80 Langely & Levy, supra note 26, at 7-9.
181 The American Law Institute's Model Penal Code does not contain sections specifically
defining or referring to domestic violence, despite the fact that Article 230 is titled -'Offenses
Against the Family." See generally MODEL PENAL CODE (Official Draft and Revised Comments
1980). Similarly, Article 211 is titled "Assault; Reckless Endangering; Threats," and it also makes
no specific or general reference to spousal assault or domestic violence. Id. The American Bar
Association Family Law Section also appears not to have published model codes or proposals for
appropriate law enforcement procedures regarding domestic violence. Telephone interview with
representative (Aug. 1982). The American Bar Foundation has not developed any material in
this area, nor is anyone working on the problem at this time. Telephone interview with
representative (Aug. 1982). Finally, The Vera Institute Research Department has also indicated
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Citizens' attitudes towards domestic violence are probably profoundly affected by police response to the violence. 8 2 Police attitudes
may also be similarly affected by laws, regulations, and policies.
Thus, for change to be effectuated, reformed laws must state that
domestic violence is a serious crime which is punishable as is any other
violent crime. Spouse assault should be recognized by law as serious,
and arrest should be the most frequent police response.
Classic reasons for enforcing laws include standard-setting, deterrence, incapacitation, rehabilitation, and punishment. All of these
societal goals may be enhanced by arresting a violent and abusive
spouse. 183 The standard-setting function of arrest has already been
explained in terms of its effect on attitudes. 184 Indeed, it is clear that a
non-arrest policy conveys the unintended message that society's standards do not include protection of women from their violent spouses,
and more importantly, suggests that battering is a socially acceptable
form of behavior.
Since the concomitant results of arrest (e.g., publicity, embarrassment, and loss of time from work) are generally difficult and
unpleasant, certainty of arrest following spouse abuse may perform a
deterrent function. In fact, arrest may be even more effective in the
marital violence context than in others, as most battering men probably do not view themselves as habitual criminals for whom arrest is an
expected event. Rather, they are likely to see themselves as lawabiding citizens for whom arrest is unusual and frightening. For that
reason, it is possible that arrest is more likely to affect their views of
themselves and hence, their subsequent behavior. Arrest also serves

that no work on domestic violence is currently underway or being considered. Telephone
interview with representative (Aug. 1982).
As this article was being readied for publication, however, the Police Foundation issued a
press release announcing preliminary results of a study performed in Minneapolis during 1982.
They provided an executive summary of their results to the author, which are described supra at
note 174. The United States Commission on Civil Rights also recently published a little-known
report providing a survey of domestic violence problems and extensive recommendations. See
supra note 176. It is very unfortunate that the Commission's excellent report, with its challenging
recommendations, was taken out-of-print almost immediately after its publication and was
given no significant media or law enforcement attention.
Most recently, on Sept. 19, 1983, United States Attorney General William French Smith
announced the formation of a nine member task force to study the problem of family violence,
including spouse abuse. N.Y. Times, Sept. 20, 1983, at A27, col. 3. It was reported that the
Justice Department task force will hold hearings and issue a report on its findings in six months.
Id.
182 See supra notes 71 & 72 and accompanying text.
183 See supra notes 173 & 174.
84 See supra notes 70 & 71 and accompanying text.
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the usual incapacitation function, i.e., it prevents the abuser from
5
continuing his violent behavior for as long as he is incarcerated. 1
Rehabilitation goals are partially met by assuring that immediate, intense counseling is provided during the initial incarceration.
Psychologists suggest that the period immediately following such an
incident is a particularly useful time for providing therapeutic intervention related to the event, 186 even when such therapy is involuntary.1 7 There is also preliminary evidence that such post-arrest counseling reduces recidivism. 88 Referral to long-term therapy may take
place at this time as well. Finally, while arrest is not designed to be
punishment per se, it is often seen as such, 8" and therefore, may meet
this last criminal justice goal as well.
Additional goals may be met when arrest takes place after a
violent incident, including response to the major problems previously
described as learned helplessness, lack of personal resources, and lack
of social/legal resources. After arrest of the abuser, the woman should
be assisted to a public shelter or permitted time to seek aid from
friends or family. The battered woman will thus have time to reflect
and to consider what avenues of relief-including medical or legal
assistance and counseling-are most appropriate for her to pursue. In
addition, the battered spouse will have received reassurance that she is
not entirely helpless, or without resources. She will no longer see
herself as helpless because she will have been clearly shown by figures
of authority-the police-that she need not remain a victim of violence, and that violence toward her is not socially acceptable behavior. Finally, she will have received support from the social and legal
matrix which has, until now, largely ignored her needs.
Thus far, this article has focused on police response to battered
women immediately following the violent incident. A broader apl"I The Police Foundation experiment studied the effects of incapacitation and noted that
while it does, of course, prevent some violence, it does not completely explain the reduced
recidivism of those batterers who were arrested following a violent incident. See L.W. Sherman
& R.A. Berk, supra note 174, at 8. The reduction in recidivism rates was considerably greater
than could be accounted for by the relatively brief periods of incarceration to which the batterers
were subjected. These preliminary data support those theorists who suggest that mandatory
arrest reduces recidivism. Id.
"s8 RESPONSE TO VIOLENCE IN THE FAMILY, supra note 86, at 11-12 (citing A. Ganley & L.
Harris, Domestic Violence: Issues in Designing and Implementing Programs for Male Batterers,
(Aug. 29, 1978) (paper presented to the American Psychological Association).
187

Id.

...RESPONSE TO VIOLENCE IN THE FAMILY, supra note 86, at 12; see also L.W. Sherman &
R.A. Berk, supra note 174, at 9, which supports the view that some forms of advice and
counseling may help to reduce recidivism.
18' F. REMINGTON, supra note 67, at 415 (citing M. FEELE, THE PROCESS IS THE PUNISHMENT:
HANDLING CASES IN A LowER CRIMINAL COURT 3-14, 292-97 (1979)).
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proach to the problem is needed. It is not adequate to encourage
police to arrest if the only outcome of the arrest is that the abuser is
held for a brief period and released, only to return home to assault his
spouse again within a few hours. Comprehensive, multi-agency programs are required. For example, medical attention may be required
and is usually the first necessary component of a program. Shelters for
battered women and their children would also be an integral part of
such a system. Similarly, well-trained counselors should be made
available not only to handle the immediate emotional trauma, but
also to assist the battered woman in making choices about her future,
utilizing those agencies which are designed to provide assistance under
these circumstances. For women choosing to end their former relationships, legal advice will be necessary. If, on the other hand, the
woman prefers to return to her spouse in the hope of reconciliation,
she will probably need marital counseling and family therapy, especially when there are children involved. Welfare agencies' cooperation may be needed for financial assistance, and the children's schools
may also have a role to play.
It is unlikely that police officers will begin or continue to arrest
without prosecutorial support. It would be appropriate, therefore, to
attempt to reduce case attrition by adopting a prosecutorial policy
which recognizes that once charges have been filed, they will not be
dropped except in extraordinary circumstances. It would also be helpful to insist on extensive written and photographic reports and to
require that reports be filed even when no arrest is made. Additionally, prosecutors should relieve battered women of the responsibility
for prosecution by bringing charges themselves. This would be particularly helpful for women who are attempting reconciliation but who
fear the adverse effects of bringing charges against their husbands.
Other battered women who are still in great fear of retribution from
their abusers and who might otherwise attempt to avoid participation
in the legal process might also be encouraged in this manner.
Another potentially effective means of reducing domestic violence incidents is a citation system.' 90 This combines the deterrent
effect of arrest and the rehabilitative nature of counseling. Under a
system of this type, the abuser might be required to spend a night in
jail (for the policy and pragmatic reasons stated above), and then be
diverted to a counseling program for five or six sessions. If the offender
attends the sessions and no further violence occurs during a specified

190 See also supra note 124.
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period, the arrest record might be sealed to avoid damage to his
reputation. Police administrations, however, will have to provide
immediate access to reports of prior calls for assistance and arrests so
that repeaters can be easily identified. On a second offense, the violator might be jailed for a longer period, fined, if in his case such a
punishment is appropriate, and possibly subjected to longer courtordered therapy as a condition of pre-trial release or probation. Subsequent violations would be treated according to the severity of the
violence, as they are in cases of stranger assault.
Discretion in law enforcement exists in many parts of the system,
and it has been suggested that when police discretion is limited, wider
discretion is almost always exercised by the prosecutor or the court. 191
For example, a recent report in The New York Times stated that
prosecutors reduce charges "automatically" where the defendant and
the victim have had a prior relationship, because they feel that the
case is thus "tainted." 1 92 The article reported that in one case, charges
were reduced for reasons that had nothing to do with the quality of
the arrest or the credibility or cooperativeness of the complainant.
Nevertheless, the District Attorney was quoted as stating that the
relationship must be considered because it touched on questions of
9 3
"intent," and on the probable "willingness of the victim to testify."
Such antiquated beliefs, in spite of recent research, numerous articles
on the subject, and the Bruno consent decree indicate that even fullarrest policies are not in themselves sufficient to solve the problems
associated with enforcement of the law in domestic violence situations.
Indeed, one commentator has suggested that the problem of
excessive discretion will be solved only by a change in the attitudes of
legal educators who traditionally have focused on constitutional and
other legal limitations on enforcement authority. 194 This approach, it
is suggested, reduces lawyers' sensitivity to important social values,
and more importantly, leaves them unprepared to develop effective
responses to problems in the law of domestic violence. Thus, it is
essential to create a comprehensive system of support services, legal

191F.

REMINGTON,

supra note 67, at ch. 5 passim.

191Basler, 'Prior' Relations Cited as a Factor in a Felony Case, N.Y. Times, Feb. 24, 1982, at
BI, col. 1 (description of case involving pregnant woman who was beaten and then burned with
hot iron by former boyfriend; former boyfriend arrested on charge of felony assault, but
Manhattan District Attorney's Office reduced charge to misdemeanor).
193

Id.

Interview with Frank J. Remington, Jackson Professor of Law, at University of Wisconsin-Madison (Aug. 1982).
'91
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education, and law reform to prevent the continuing abuse of battered women by the system which is supposed to protect them.
IV.

CONCLUSION

Spouse abuse in the United States affects at least two million
women per year, and current estimates indicate that the total number
of women who have been battered may be as high as thirty million. In
light of the fact that underreporting of such crimes has been amply
documented, as many as ten million women each year may be assaulted, with severe injury typically resulting. Therefore, the problem
of women being subjected to domestic violence is of broad significance.
Historically, police response to these incidents has been very mild
and, until recently, non-arrest of abusers has been the norm. Indeed,
the data collected for this article indicate that non-arrest may still be
the most prevalent pattern of police response. In addition, police
response is often mediational and law enforcement agencies merely
encourage officers to separate the parties and to recommend that they
seek help voluntarily.
In jurisdictions where strong domestic violence legislation has
been enacted, police manuals and guidelines reflect a concomitant full
enforcement policy and offenders seem to be arrested and prosecuted
much more often than in jurisdictions without such legislation. Reduction in police discretion is often accompanied by victim support
services which provide psychological, social, and legal assistance to
the victim. Such services may result in appropriate dissipation of some
of the more damaging stereotypes of battered women and will provide
them with objective assistance following an incident. While there is
little empirical evidence that recidivism is reduced as a result of
mandatory arrest policies, that evidence tends to support a policy of
frequent arrest, involuntary counseling for the abuser immediately
following arrest, and short-term incarceration. A number of researchers as well as the United States Commission on Civil Rights and an
American Bar Association Committee, which has addressed this problem, have agreed that the mandatory arrest of wife batterers and the
creation of victim support services is both appropriate and necessary.
Full enforcement of domestic violence or assault statutes snoulct
be the required police response, and mandatory arrest or citation of
offenders should be implemented as suggested by the research above.
Strong domestic violence statutes, such as those described above,
should be enacted since there is now evidence which suggests that
citizens' attitudes are strongly affected by police behavior, and that
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police attitudes and behaviors will be equally affected by requirements to arrest more often and treat abusers as they would those
engaging in stranger assault. In addition to standard-setting, the goals
of deterrence, incapacitation, and rehabilitation, usually associated
with criminal statutes, will also be met by the enactment of mandatory arrest laws. Further, the plight of battered women may be eased
when arrest takes place after a violent incident. Arrest may have
significant ameliorative psychological effects on learned helplessness,
and will have the direct effect of providing social and legal resources
to victims. Finally, a comprehensive, multisystem program is needed,
which provides for the education of lawyers, prosecutors, and the
courts; supports the establishment of shelters, counseling, and other
services for victims of violence; offers strong domestic violence legislation, and encourages full enforcement of the law by police departments.

